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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
CHAMORA IVERY, individually and on behalf
of all others similarly situated,
Plaintiff,
v.
RMH FRANCHISE CORP., RMH ILLINOIS,
LLC, and RMH FRANCHISE HOLDINGS, INC.,

Case No. 17 Civ. 1619 (JJT) (MDW)
SECOND AMENDED CLASS
AND COLLECTIVE ACTION
COMPLAINT
JURY TRIAL DEMANDED

Defendants.
CLASS AND COLLECTIVE ACTION COMPLAINT
Plaintiff Chamora Ivery (“Plaintiff”), individually and on behalf of all others similarly
situated, by and through her undersigned counsel of record, alleges, upon personal knowledge as
to herself and upon information and belief as to all other matters, as follows:
NATURE OF THE ACTION
1.

This lawsuit seeks to recover unpaid overtime compensation for Plaintiff and her

similarly situated co-workers, who work or have worked for Defendants, RMH Franchise Corp.
(“RMH FC”), RMH Illinois, LLC (“RMH IL”), and RMH Franchise Holdings, Inc. (“RMH FH”)
(collectively, “RMH” or “Defendants”) in the United States as exempt-classified Assistant
Managers, including Kitchen Managers and Front-of-the-House Managers (collectively, “AMs”).
2.

RMH is an Applebee’s restaurant franchisee with over 175 standardized

restaurants located throughout the United States.
3.

According to the official company website, http://www.rmhfranchise.com /about-

us/ (last visited February 14, 2017), RMH employs over 7,000 people.
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4.

RMH is organized between the “Front-of-House,” which focuses on customer

service, and the “Back-of-House,” which focuses on food preparation. Employees may work in
both “Front-of-House” and “Back-of-House,” regardless of job title, depending on the needs of
the restaurant.
5.

RMH classifies all AMs as exempt from the overtime pay provisions of the Fair

Labor Standards Act, 29 U.S.C. §§ 201 et seq. (“FLSA”).
6.

Regardless of the number of hours worked, RMH does not pay AMs overtime

compensation.
7.

AMs typically earn approximately between $35,000 and $50,000 per year.

8.

AMs perform, as their primary duties, the same or similar non-exempt duties that

hourly employees perform.
9.

AMs spend the majority of their shifts performing tasks such as greeting and

waiting on customers, expediting and serving food, cooking and preparing food, clearing and
setting tables, washing dishes, counting inventory, cleaning the restaurant, and performing
general customer service.
10.

RMH should have classified AMs as non-exempt from the overtime provisions of

the FLSA.
11.

Upon information and belief, RMH applied the same compensation and

employment policies, practices, and procedures to all AMs nationwide.
12.

Plaintiff brings this action to recover unpaid overtime compensation for herself and

similarly situated current and former AMs nationwide who elect to opt-in to this action pursuant to the
FLSA, 29 U.S.C. §§ 201 et seq.
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13.

Plaintiff also brings this action to recover unpaid overtime compensation for

herself and similarly situated current and former Illinois AMs as a Fed. R. of Civ. P. 23 class
action under the Illinois Minimum Wage Law, 820 ILCS 105/1 et seq (collectively, the “Illinois
Wage Laws”).
THE PARTIES
Plaintiff
14.

Plaintiff is an adult individual who resides in Chicago, Illinois.

15.

From in or around early 2013 to June 2014, Plaintiff worked as an AM at an

RMH Applebee’s location in Chicago, Illinois.
16.

As an AM, Plaintiff frequently performed the functions of an hourly employee.

17.

Plaintiff frequently worked more than 40 hours per week with an average of 50 to

60 hours per week.
18.

Pursuant to RMH’s policy and pattern or practice, RMH did not pay Plaintiff an

overtime premium pay when she worked as an AM for its benefit in excess of 40 hours in a
workweek.
19.

Plaintiff is a covered employee within the meaning of the FLSA.

20.

A written consent form signed by Plaintiff was previously filed with the Court.

Defendants
21.

Defendants do business under the brand, trade name or mark of “Applebee’s.”

22.

Defendants jointly hold themselves out as employers of AMs at RMH locations

nationwide.
23.

The “RMH Companies Management Policy and Procedure Handbook” represents

that the handbook recipient is “an employee of RMH Companies” which it defines as including
3
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“RMH Franchise, Corporation, RMH Illinois LLC, and RMH Franchise Holdings.” ECF No.
48-11 at 6.
24.

25.

26.

Defendants maintain joint control over human resources and compensation

policies that apply to AMs at RMH locations nationwide.
27.

Defendants use the same job postings and job descriptions for AMs at RMH

locations nationwide.
28.

Defendants allow employees to transfer seamlessly across RMH locations.

29.

Defendants share the same offices, website, telephone, fax numbers, and supply

networks, and use the same support teams, payroll functions, training materials, onboarding
system, and human resources staff in managing AMs’ employment.
30.

Defendants share control over the terms and conditions of AMs’ employment.

31.

Each Defendant employed or acted in the interest of an employer towards Plaintiff

and other similarly situated current and former AMs at RMH locations nationwide.
32.

Each Defendant, directly or indirectly and jointly or severally, directed the terms

of employment and compensation of Plaintiff and other similarly situated current and former
AMs at RMH locations nationwide.
33.

Upon information and belief, the Defendants operate in concert in a common

enterprise and through related activities so that the actions of one may be imputed to the other
and/or so that they operate as joint employers within the meaning of the FLSA.
4

Case: 1:17-cv-01619 Document #: 101 Filed: 01/08/18 Page 5 of 24 PageID #:2593

34.

Each Defendant had the power to control the terms and conditions of employment

of Plaintiff and other similarly situated current and former AMs at RMH locations nationwide
including, without limitation, those terms and conditions related to the claims alleged herein.
35.

Defendants jointly employed Plaintiff and other similarly situated current and

former AMs.
RMH Franchise Corporation
36.

RMH FC is a subsidiary of Defendant RMH FH.

37.

RMH FC is the larger subsidiary of RMH FH by far. In fact, it is the second

largest Applebee’s franchise in the United States. Ex. 21 (http://www.rmhfranchise.com/new-inthe-neighborhood/) (last visited Dec. 21, 2017).
38.

RMH FC is also a parent of Defendant RMH IL. Ex. 19

(https://www.bloomberg.com/research/stocks/private/snapshot.asp?privcapId=242501689) (last
visited Jan. 8, 2018).
39.

RMH FC represents that it has “operate[d] 173 [Applebee’s] restaurants . . .

across 15 states[.]” This includes stores purportedly operated by RMH Illinois. Ex. 21
(http://www.rmhfranchise.com/new-in-the-neighborhood/) (last visited Dec. 21, 2017) (“[o]n
June 28, 2013 RMH Franchise Corporation added 15 Applebee’s restaurants to the RMH Team”
in the Chicago area, including Country Club Hills).
40.

RMH FC is a covered employer within the meaning of the FLSA and, at all times

relevant, employed Plaintiff and similarly situated employees.
41.

RMH FC maintained control and oversight over Plaintiff and similarly situated

employees, including timekeeping, payroll, and other employment practices that applied to them.
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42.

RMH FC applies the same employment policies, practices, and procedures to

AMs at all RMH restaurants, including policies, practices, and procedures with respect to the
payment of overtime compensation.
43.

On information and belief, RMH FC employed individuals who set policies,

procedures, and practices that applied to AMs nationwide during the relevant period (including
AMs in Illinois).1 For example:
a.

RMH FC’s President (Jeff Neuman), Chief Operating Officer (Mario

Cernadas during Plaintiff’s employment), and Chief Administrative Officer (Maggie Stine
during Plaintiff’s employment) studied, provided guidance, or gave their opinions regarding the
classification of AMs as exempt at RMH restaurants nationwide.
b.

RMH FC’s Chief Administrative Officer (Maggie Stine during Plaintiff’s

employment) has been responsible for: (i) creating training materials, human resources policies,
and operational policies that apply to AMs nationwide, including policies for hiring of AMs and
all store employees and maintaining personnel files for all employees; (ii) defining AM job
duties, by drafting job descriptions and job postings that apply to AMs nationwide; and (iii)
setting the terms and conditions of AMs’ employment, including AMs’ required or minimum
hours of work per week.

1

See Ex. 21 (http://www.rmhfranchise.com/new-in-the-neighborhood/) (last visited Dec.
21, 2017) (Jeff Neuman); Ex. 5 (Mario Cernadas LinkedIn Profile) (last visited Jan. 8, 2018); Ex.
20 (http://journalstar.com/business/local/local-applebee-s-franchisee-opening-atlanta-areaheadquarters/article_a06ce65a-25df-5886-981d-d9691412b335.html) (last visited Jan. 8, 2018)
(Maggie Stine); Ex. 1 (Justine Belt LinkedIn Profile) (last visited October 19, 2017); Ex. 10
(Scott Hutchinson LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 13 (Frank Romano LinkedIn
Profile) (last visited Oct. 19, 2017).
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c.

RMH FC’s Payroll Manager (Justine Belt) has been responsible for

creating human resources and operational policies that apply to AMs across RMH stores
nationwide.
d.

RMH FC’s Regional Vice President (Scott Hutchinson) has been

responsible for creating training materials that apply to AMs across RMH stores nationwide.
e.

RMH FC’s Executive Director of Human Resources/Operations (Frank

Romano during Plaintiff’s employment) has been responsible for creating training materials,
human resources policies, and operational policies, determining hiring criteria, drafting job
descriptions/posting, determining the hours of work per workweek required/expected of AMs
nationwide, and setting labor budgets at the stores where AMs worked, including Plaintiff’s
store.
44.

On information and belief, RMH FC employed individuals who were involved in

hiring and other personnel decisions for AMs nationwide during the relevant period (including
AMs in Illinois).2 For example:
a.

RMH FC’s Director of Talent Acquisition (Jennifer Hansen) has been

responsible for recruiting managers and maintaining staffing levels for AMs for RMH stores
nationwide during the relevant period.
b.

RMH FC’s Executive Director of Human Resources/Operations (Frank

Romano during Plaintiff’s employment) has been responsible for maintaining personnel files for
AMs nationwide.
c.

RMH FC employs Directors of Operations who are responsible for

2

See Ex. 8 (Jennifer Hansen LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 13 (Frank
Romano LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 14 (Mike Ruffolo LinkedIn Profile)
(last visited Dec. 20, 2017).
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approving AM transfers in the stores where they managed. ECF No. 52-11 at 26 (RMH
Companies Management Policy Procedure and Handbook). For the store where Plaintiff worked
as an AM, this position is currently held by Mike Ruffolo.
45.

On information and belief, RMH FC employed individuals who supervised the

work of AMs nationwide during the relevant period (including AMs in Illinois).3 For example:
a.

RMH FC employs Directors of Operations who are responsible for

supervising and managing stores, and for supervising and managing the general managers and
AMs who work in those stores. For the store where Plaintiff worked as an AM, this position is
currently held by Mike Ruffolo.
b.

RMH FC employs Executive Directors of Operations who are responsible

for supervising the Directors of Operations. For the store where Plaintiff worked as an AM, this
position was formerly held by Paul Tauscher.
c.

RMH FC’s Payroll Manager (Justine Belt) has been responsible for

d.

Plaintiff submitted employee injury reports to RMH FC’s Executive

Director of Operations Region 2 (formerly Bruce Saring during Plaintiff’s employment).

3

See Ex. 14 (Mike Ruffolo LinkedIn Profile) (last visited Dec. 20, 2017); Ex. 18 (Paul
Tauscher LinkedIn Profile) (last visited Dec. 26, 2017); Ex. 1 (Justine Belt LinkedIn Profile)
(last visited October 19, 2017); Ex. 15 (Bruce Saring LinkedIn Profile) (last visited Jan. 4, 2018);
Ex. 4 (Patrick Brown LinkedIn Profile) (last visited Jan. 5, 2018); Ex. 13 (Frank Romano
LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 9 (Jennifer Harris LinkedIn Profile) (last
visited Jan. 5, 2018); Ex. 16 (Roger Somers ZoomInfo Profile) (last visited Jan. 8, 2018); Ex. 2
(Kay Bennett LinkedIn Profile) (last visited Jan. 5, 2018).
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e.

RMH has directed store-level managers nationwide, including AMs, to

contact RMH FC’s Regional Human Resource Manager (Patrick Brown)

f.
Director of
Operations, RMH FC’s Regional Human Resource Manager (Patrick Brown), RMH FC’s
Executive Director of Human Resources (formerly Frank Romano during Plaintiff’s
employment), or RMH FC’s Payroll Manager (Justine Belt).
g.

RMH FC’s Director of Operations Services (Kay Bennett) and RMH FC’s

Data Coordinator (Jennifer Harris) have been responsible for

h.

RMH has directed AMs across RMH stores nationwide, including

Plaintiff’s store, to contact RMH FC’s Regional Human Resource Manager (Patrick Brown) and
RMH FC’s Executive Director of Human Resources (formerly Frank Romano during Plaintiff’s
employment)
i.

RMH has directed AMs across RMH stores nationwide, including

Plaintiff’s store, to contact RMH FC’s Director of IT (a position held by Roger Somers)

j.

RMH has encouraged AMs across RMH stores nationwide to contact

RMH FC’s Chief Executive Officer, Chief Financial Officer, Chief Administrative Officer, Chief
Operating Officer, and Executive Directors of Operations,

9
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46.

RMH FC holds itself out as an employer of AMs at RMH locations nationwide.

See ECF No. 48-11 at 6.
47.

Upon information and belief, at all times relevant, RMH FC’s annual gross

volume of sales made or business done was not less than $500,000.00.
RMH Illinois, LLC
48.

RMH IL has owned and/or operated Applebee’s restaurants during the relevant

49.

RMH IL is a subsidiary of Defendants RMH FH and RMH FC.

50.

RMH IL holds itself out as an employer of AMs at RMH locations nationwide.

51.

RMH IL is a covered employer within the meaning of the FLSA and, at all times

period.

relevant, employed Plaintiff and similarly situated employees.
52.

At all times relevant, RMH IL maintained control and oversight over Plaintiff and

similarly situated employees, including timekeeping, payroll, and other employment practices
that applied to them.
53.

RMH IL is the corporate entity that appears on Plaintiff’s wage statements.

54.

RMH IL applies the same employment policies, practices, and procedures to AMs

at all RMH restaurants, including policies, practices, and procedures with respect to the payment
of overtime compensation.
55.

Upon information and belief, at all times relevant, RMH IL’s annual gross volume

of sales made or business done was not less than $500,000.00.
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RMH Franchise Holdings, Inc.
56.

RMH FH has owned and/or operated RMH restaurants during the relevant period.

57.

RMH FH is the parent corporation of RMH FC and RMH IL.

58.

RMH FH holds itself out as an employer of AMs at RMH locations nationwide.

59.

RMH FH is a covered employer within the meaning of the FLSA and, at all times

relevant, employed Plaintiff and similarly situated employees.
60.

At all times relevant, RMH FH maintained control and oversight over Plaintiff

and similarly situated employees, including timekeeping, payroll, and other employment
practices that applied to them.
61.

RMH FH applies the same employment policies, practices, and procedures to

AMs at all RMH restaurants, including policies, practices, and procedures with respect to the
payment of overtime compensation.
62.

On information and belief, RMH FC employed individuals who set policies,

procedures, and practices that applied to AMs nationwide during the relevant period (including
AMs in Illinois).4 For example:
a.

Michael Muldoon studied or provided guidance or opinion regarding

whether RMH should classify AMs nationwide as exempt during the relevant period.
b.

RMH FH’s Senior Vice President of Finance and Accounting (formerly

Brian Breen during Plaintiff’s employment), and Senior Manager of Strategic Finance and
Business Intelligence (formerly Andy Storz during Plaintiff’s employment) have been

4

See Ex. 12 (Michael Muldoon LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 3 (Brian
Breen LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 17 (Andy Storz LinkedIn Profile) (last
visited Oct. 19, 2017); Ex. 11 (Jonnie Meints LinkedIn Profile) (last visited Oct. 19, 2017).
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responsible for setting labor budgets at the RMH stores where AMs worked, including Plaintiff’s
store during the relevant period.
c.

RMH FH’s Benefits Manager (Jonnie Meints) has been responsible for

creating human resources policies that apply to the AM position across RMH stores, including
Plaintiff’s store, during the relevant period.
63.

On information and belief, RMH FH employed individuals who were involved in

personnel matters for AMs nationwide (including AMs in Illinois). For example:
a.

Michael Muldoon, the President of RMH FH, is “frequently involved in

personnel issues, including hiring, new hire forms, discipline, termination, policies and
procedures, and/or other paperwork retention issues” for RMH restaurants employees
nationwide. ECF No. 25-1 (Muldoon Decl.) ¶ 2.
b.

As “part of [his] responsibilities,” Michael Muldoon “regularly review[s]

personnel files of RMH employees in connection with new hire, policy and program
acknowledgements and/or changes, performance, discipline, termination and/or paperwork
retention issues.” ECF No. 25-1 (Muldoon Decl.) ¶ 2.
c.

Michael Muldoon has “personally guided potential employees and new

hires through the steps required” for new employee onboarding and paperwork. ECF No. 25-1
(Muldoon Decl.) ¶ 4.
d.

12

Case: 1:17-cv-01619 Document #: 101 Filed: 01/08/18 Page 13 of 24 PageID #:2601

64.

On information and belief, RMH FH employed individuals who supervised the

work of AMs nationwide during the relevant period (including AMs in Illinois).5 For example:
a.

RMH FH’s Senior Vice President of Finance and Accounting (formerly

Brian Breen during Plaintiff’s employment) and RMH FH’s Tax and Risk Manager (Jeanne
Gaertig)

b.

RMH has directed AMs nationwide to contact RMH FH’s Director of Risk

Management (Jay Gates) with questions about workplace injuries. ECF No. 52-6 at 31 (RMH
Orientation Policies and Procedures).
65.

Upon information and belief, at all times relevant, RMH FH’s annual gross

volume of sales made or business done was not less than $500,000.00.
JURISDICTION AND VENUE
66.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1337

and jurisdiction over Plaintiff’s state law claims pursuant to 28 U.S.C. § 1367.
67.

This Court is empowered to issue a declaratory judgment pursuant to 28 U.S.C.

§§ 2201 and 2202.
68.

This Court also has jurisdiction over Plaintiff’s claims under the FLSA pursuant

to 29 U.S.C. § 216(b).
69.

Venue is proper in the Northern District of Illinois pursuant to 28 U.S.C. §

1391(b)(2) because Defendants transact a substantial amount of business in this District, own
5

See Ex. 3 (Brian Breen LinkedIn Profile) (last visited Oct. 19, 2017); Ex. 6 (Jeanne
Gaertig LinkedIn Profile) (last visited Dec. 27, 2017); Ex. 7 (Jay Gates LinkedIn Profile) (last
visited Jan. 5, 2018).
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and/or operate restaurants in this District, and a substantial part of the events or omissions giving
rise to the claims occurred in this District.
COLLECTIVE ACTION ALLEGATIONS
70.

Plaintiff brings the First Cause of Action, an FLSA claim, on behalf of herself and

all similarly situated persons who have worked as AMs at RMH restaurants nationwide, who
elect to opt-in to this action (the “FLSA Collective”).
71.

Defendants are liable under the FLSA for, inter alia, failing to properly compensate

Plaintiff and other similarly situated AMs.
72.

Consistent with Defendants’ policy and pattern or practice, Plaintiff and the

members of the FLSA Collective were not paid overtime premium compensation when they
worked more than 40 hours in a workweek.
73.

All of the work that Plaintiff and the members of the FLSA Collective have

performed has been assigned by Defendants, and/or Defendants have been aware of all of the
work that Plaintiff and the FLSA Collective have performed.
74.

As part of their regular business practice, Defendants have intentionally, willfully,

and repeatedly engaged in a pattern, practice, and/or policy of violating the FLSA with respect to
Plaintiff and the members of the FLSA Collective. This policy and pattern or practice includes, but
is not limited to:
a.

willfully failing to pay Plaintiff and the members of the FLSA Collective
overtime wages for hours that they worked in excess of 40 hours per
workweek;

b.

willfully misclassifying Plaintiff and the members of the FLSA collective
as exempt from the protections of the FLSA; and

c.

willfully failing to record all of the time that Plaintiff and the members of
the FLSA Collective have worked for the benefit of Defendants.
14
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75.

Defendants are aware or should have been aware that federal law required them to pay

Plaintiff and the members of the FLSA Collective overtime premiums for hours worked in excess of
40 per workweek.
76.

Plaintiff and the members of the FLSA Collective perform or performed the same

primary duties.
77.

Defendants’ unlawful conduct has been widespread, repeated, and consistent.

78.

There are many similarly situated current and former AMs who have been

underpaid in violation of the FLSA who would benefit from the issuance of a court-supervised
notice of this lawsuit and the opportunity to join it.
79.

Those similarly situated employees are known to Defendants, are readily

identifiable, and can be located through Defendants’ records.
80.

Notice should be sent to the FLSA Collective pursuant to 29 U.S.C. § 216(b).
ILLINOIS CLASS ACTION ALLEGATIONS

81.

Plaintiff brings the Second Cause of Action, the Illinois Wage Law Claim, under

Rule 23 of the Federal Rules of Civil Procedure, on behalf of herself and a class of persons (the
“Illinois Class”) consisting of:
All persons who have worked for Defendants as AMs at any Applebee’s restaurant in the
State of Illinois at any time since three years prior to March 1, 2017, the date of filing of
the original Class and Collective Action Complaint, and the date of final judgment in this
matter (the “Illinois Class Period”).
82.

Excluded from the Illinois Class are Defendants’ legal representatives, officers,

directors, assigns, and successors, or any individual who has, or who at any time during the class
period has had, a controlling interest in Defendants; the Judge(s) to whom this case is assigned
and any member of the Judge(s)’ immediate family; and all persons who will submit timely and
otherwise proper requests for exclusion from the Illinois Class.
15
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83.

The members of the Illinois Class identified above are so numerous that joinder of

all members is impracticable. Although Plaintiff does not know the precise number of such
persons, the facts on which the calculation of that number can be based are presently within the
sole control of Defendants.
84.

Upon information and belief, the size of the Illinois Class is at least 100

individuals.
85.

Defendants have acted or refused to act on grounds generally applicable to the

Illinois Class, thereby making final injunctive relief or corresponding declaratory relief
appropriate with respect to the Illinois Class as a whole.
86.

Common questions of law and fact exist as to the Illinois Class that predominate

over any questions solely affecting individual members of the Illinois Class, including but not
limited to:

87.

a.

whether Defendants violated the Illinois Wage Laws;

b.

whether Defendants failed to compensate Plaintiff and the Illinois Class
for hours worked in excess of 40 hours per workweek;

c.

whether Defendants misclassified Plaintiff and the Illinois Class as exempt
from the overtime requirements of the Illinois Wage Laws;

d.

whether Defendants failed to keep true and accurate time records for all
hours worked by Plaintiff and the Illinois Class;

e.

what proof of hours worked is sufficient where an employer fails in its
duty to maintain true and accurate time records; and

f.

the nature and extent of Illinois Class-wide injury and the appropriate
measure of damages for the Illinois Class.

The claims of Plaintiff are typical of the claims of the Illinois Class she seeks to

represent.
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88.

Plaintiff and the Illinois Class members work, or have worked, for Defendants as

AMs and have been subjected to their policy and pattern or practice of failing to pay overtime
wages for hours worked in excess of 40 hours per workweek.
89.

Plaintiff and the Illinois Class members enjoy the same statutory rights under the

Illinois Wage Laws, including the right to be paid overtime wages for all overtime hours worked.
Plaintiff and the Illinois Class members have all sustained similar types of damages as a result of
Defendants’ failure to comply with the Illinois Wage Laws. Plaintiff and the Illinois Class
members have all been injured in that Defendants have under-compensated them due to
Defendants’ common policies, practices, and patterns of conduct.
90.

Plaintiff will fairly and adequately represent and protect the interests of the

members of the Illinois Class. Plaintiff understands that, as a class representative, she assumes a
fiduciary responsibility to the Illinois Class to represent its interests fairly and adequately.
Plaintiff recognizes that, as a class representative, she must represent and consider the interests
of the Illinois Class just as she would represent and consider her own interests. Plaintiff
understands that, in decisions regarding the conduct of the litigation and its possible settlement,
she must not favor her own interests over those of the Illinois Class. Plaintiff recognizes that any
resolution of a class action lawsuit, including any settlement or dismissal thereof, must be in the
best interests of the Illinois Class. Plaintiff understands that in order to provide adequate
representation, she must remain informed of developments in the litigation, cooperate with class
counsel, and testify, if required, at a deposition and/or trial.
91.

Plaintiff retained counsel competent and experienced in complex class action

employment litigation. There is no conflict between Plaintiff and the Illinois Class members.
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92.

A class action is superior to other available methods for the fair and efficient

adjudication of this litigation – particularly in the context of wage litigation like the present
action, where individual plaintiffs may lack the financial resources to vigorously prosecute a
lawsuit in federal court against a corporate defendant. Defendants have damaged the members
of the Illinois Class and the Illinois Class is entitled to recovery as a result of Defendants’
common and uniform policies, practices, and procedures. Although the damages individual
members of the Illinois Class have suffered are not de minimis, such damages are small
compared to the expense and burden of individual prosecution of this litigation. In addition,
class treatment is superior because it will obviate the need for unduly duplicative litigation that
might result in inconsistent judgments about Defendants’ practices.
93.

This action is properly maintainable as a class action under Federal Rule of Civil

Procedure 23(b)(3).
COMMON FACTUAL ALLEGATIONS
94.

Throughout their employment with Defendants, Plaintiff and the members of the

FLSA Collective and Illinois Class (collectively, “Class Members”) regularly worked more than
40 hours per week.
95.

Plaintiff’s and Class Members’ primary job duties are the same throughout

RMH’s restaurants.
96.

Defendants were aware that Plaintiff and Class Members worked more than 40

hours per workweek, yet Defendants failed to pay them overtime compensation for hours worked
over 40 in a workweek.
97.

Defendants did not keep accurate records of the hours Plaintiff or Class Members

worked.
18
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98.

Defendants did not require Plaintiff or Class Members to clock in or out, or

otherwise record their time.
99.

Plaintiff’s and Class Members’ primary duties were routine, non-exempt tasks

including, but not limited to:

100.

a.

greeting and waiting on customers;

b.

expediting food and serving customers;

c.

preparing and cooking food;

d.

clearing and setting tables;

e.

washing dishes;

f.

counting inventory;

g.

cleaning the restaurant; and

h.

performing general customer service.

Plaintiff and Class Members spent the majority of their time performing the same

or similar tasks as hourly non-exempt employees.
101.

Plaintiff’s and Class Members’ primary duties did not differ substantially from

the duties of hourly non-exempt employees.
102.

103.

Plaintiff’s and Class Members’ primary job duties as AMs did not include:
a.

hiring;

b.

firing;

c.

scheduling; or

d.

disciplining other employees.

Plaintiff’s and Class Members’ primary duties were not directly related to

Defendants’ management or general business operations.
19
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104.

Plaintiff’s and Class Members’ primary duty did not include the exercise of

discretion or independent judgment regarding matters of significance.
105.

In that regard, Plaintiff and Class Members:
a.

were not involved in planning Defendants’ long or short term business
objectives;

b.

could not formulate, affect, implement or interpret Defendants’
management policies or operating practices;

c.

did not carry out major assignments that affected Defendants’ business
operations;

d.

did not have authority to commit Defendants in matters that have
significant financial impact; and

e.

could not waive or deviate from Defendants’ established policies or
procedures without prior approval.

106.

Plaintiff’s and Class Members’ primary duties were manual in nature.

107.

The performance of manual duties occupied the majority of Plaintiff’s and Class

Members’ working hours.
FIRST CAUSE OF ACTION
Fair Labor Standards Act – Unpaid Overtime Wages
(Brought on behalf of Plaintiff and the members of the FLSA Collective)
108.

Plaintiff realleges and incorporates by reference all allegations in all preceding

paragraphs.
109.

Defendants have engaged in a widespread pattern and practice of violating the

FLSA, as described in this Second Amended Class and Collective Action Complaint.
110.

At all relevant times, Plaintiff and the FLSA Collective engaged in commerce

and/or the production of goods for commerce within the meaning of 29 U.S.C. §§ 206(a) and
207(a).
111.

At all relevant times, Defendants employed Plaintiff and the FLSA Collective.
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112.

The overtime wage provisions set forth in §§ 201 et seq. of the FLSA apply to

Defendants.
113.

At all relevant times, Defendants have been employers engaged in commerce

and/or the production of goods for commerce within the meaning of 29 U.S.C. §§ 206(a) and
207(a).
114.

At all times relevant, Plaintiff and the FLSA Collective were Defendants’

employees within the meaning of 29 U.S.C. §§ 203(e) and 207(a).
115.

Defendants have failed to pay Plaintiff and the FLSA Collective the overtime

wages to which they are entitled under the FLSA.
116.

Defendants’ violations of the FLSA, as described in this Second Amended

Collective Action Complaint, have been willful and intentional.
117.

Defendants have not made a good faith effort to comply with the FLSA with

respect to its compensation of Plaintiff and the FLSA Collective.
118.

Because Defendants’ violations of the FLSA have been willful, a three-year

statute of limitations applies, pursuant to 29 U.S.C. § 255.
119.

As a result of Defendants’ willful violations of the FLSA, Plaintiff and the FLSA

Collective have suffered damages by being denied overtime wages in accordance with 29 U.S.C.
§§ 201 et seq.
120.

As a result of the unlawful acts of Defendants, Plaintiff and the FLSA Collective

have been deprived of overtime compensation and other wages in amounts to be determined at
trial, and are entitled to recover of such amounts, liquidated damages, prejudgment interest,
attorneys’ fees, costs and other compensation pursuant to 29 U.S.C. § 216(b), and such other
legal and equitable relief as the Court deems just and proper.
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SECOND CAUSE OF ACTION
Illinois Wage Laws – Unpaid Overtime Wages
(Brought on behalf of Plaintiff and the members of the Illinois Class)
121.

Plaintiff realleges and incorporates by reference all allegations in all preceding

paragraphs.
122.

At all times relevant, Plaintiff and the members of the Illinois Class have been

employees and Defendants have been employers within the meaning of the Illinois Wage Laws.
Plaintiff and the members of the Illinois Class are covered by the Illinois Wage Laws.
123.

Defendants employed Plaintiff and the members of the Illinois Class as employers

and/or joint employers.
124.

Defendants failed to pay Plaintiff and the members of the Illinois Class wages to

which they are entitled under the Illinois Wage Laws. Defendants failed to pay Plaintiff and the
members of the Illinois Class for overtime at a wage rate of one and one-half times their regular
rate of pay.
125.

Defendants failed to keep, make, preserve, maintain, and furnish accurate records

of time worked by Plaintiff and the Illinois Class members, recording only 40 hours of work per
week rather than the actual number of hours worked.
126.

Due to Defendants’ intentional and willful violations of the Illinois Wage Laws,

Plaintiff and the members of the Illinois Class are entitled to recover from Defendants their
unpaid wages (including overtime wages), reasonable attorneys’ fees and costs of the action, prejudgment interest, 2% interest per month interest in accordance with the Illinois Wage Laws, and
such other relief as provided by law.
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PRAYER FOR RELIEF
WHEREFORE, Plaintiff, individually and on behalf of all others similarly situated,
prays for the following relief:
A.

That, at the earliest possible time, Plaintiff be allowed to give notice of this collective

action, or that the Court issue such notice, to the FLSA Collective members. Such notice shall inform
them that this civil action has been filed, of the nature of the action, and of their right to join this
lawsuit, among other things;
B.

Unpaid overtime pay and an additional and equal amount as liquidated damages

pursuant to the FLSA and the supporting United States Department of Labor regulations;
C.

Unpaid overtime pay, statutory penalties, and restitution pursuant to the Illinois

Wage Laws;
D.

Pre-judgment interest and post-judgment interest as provided by federal law;

E.

Pre-judgment and post-judgment interest as provided by Illinois law, including

interest on all unpaid wages at the statutory rate of 2% per month;
F.

Appropriate equitable and injunctive relief to remedy violations, including but not

necessarily limited to an order enjoining Defendants from continuing their unlawful practices
and/or a declaration that Defendants’ acts violate the law;
G.

Certification of the Illinois Class pursuant to Rule 23 of the Federal Rules of Civil

Procedure;
H.

Designation of Plaintiff as an Illinois Class Representative and Plaintiff’s counsel

of record as class counsel;
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I.

Reasonable incentive awards for the named Plaintiff to compensate her for the

time and effort she has spent and will spend protecting the interests of other AMs, and for the
risks she took in doing so;
J.

Reasonable attorneys’ fees and costs of the action; and

K.

Such other relief as the Court deems just and proper.
JURY DEMAND

Plaintiff demands a trial by jury on all issues so triable.
Dated: January 8, 2018
Respectfully submitted,
/s/ Melssa L. Stewart
OUTTEN & GOLDEN LLP
Justin M. Swartz
Melissa L. Stewart (admitted pro hac vice)
685 Third Avenue, 25th Floor
New York, NY 10017
Telephone: (212) 245-1000
Paul W. Mollica
161 North Clark Street, Suite 1600
Chicago, IL 60601
Telephone: (312) 809-7010
SHAVITZ LAW GROUP, P.A.
Gregg I. Shavitz (admitted pro hac vice)
Alan L. Quiles (admitted pro hac vice)
1515 S. Federal Highway
Boca Raton, FL 33432
Telephone: (561) 447-8888
Attorneys for Plaintiff and the Putative Class and
Collective
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